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1.

Supreme Court of Pakistan
Chairman NAB thr. P.G, Accountability Vs. Nasar Ullah & others
Civil Petitions No.1809 to 1814 of 2020.
Mr. Justice Umar Ata Bandial, CJ
Mr. Justice Syed Mansoor Ali Shah
Mrs. Justice Ayesha A. Malik
https://www.supremecourt.gov.pk/downloads_judgements/c.p._1809_2020.pdf

Facts:

Briefly stated, the Reference alleges that the respondents facilitated in making fake
appointments in the Education Department and thereby embezzled and
misappropriated funds from public exchequer by paying salaries, allowances, etc.,
to ghost/bogus employees. The Chairman, National Accountability Bureau
(“NAB”), seeks leave to appeal against the judgment dated 10.03.2020 passed by
the Lahore High Court, on the writ petitions filed by the respondents under Article
199 of the Constitution of the Islamic Republic of Pakistan 1973 (“Constitution”),
whereby post-arrest bail has been granted to the respondents in NAB Reference
No.17/2018 (“Reference”) dated 02.10.2018 for offences under Section 9 (a) (iii),
(iv), (vi) and (xii) of the National Accountability Ordinance, 1999 (“NAB
Ordinance”)

Issues:

Whether Inordinate or long delay in the conclusion of the trial for no fault of the
accused and his protracted detention without determination of his guilt amount to
harassment and abuse of the process of law?

Analysis:

When the provision of NAB Ordinance requiring conclusion of trial within thirty
days is not implemented, the corresponding provision barring grant of bail to the
accused would also become proportionally pliant. If the scheme of a law in regard
to a vital part fails, the sanctity of the other part, as observed by Salahuddin, J. in
Zahur Ilahi7, must of necessity be affected and what appears to be rigid must give
way to flexibility. Inordinate delay in conclusion of the trial of an accused, for no
fault on his part, being not envisaged by the NAB Ordinance would inevitably
attract the constitutional protections under Articles 4, 9 and 10A of the
Constitution………..Inordinate or long delay in the conclusion of the trial for no
fault of the accused and his protracted detention without determination of his guilt,
as held by this Court in Riasat Ali, amount to harassment and abuse of the process
of law. Such delay can therefore be a valid ground for releasing the accused on
bail and restoring his fundamental right to life and liberty. No doubt, the right to
life and liberty guaranteed by Article 9 of the Constitution is “subject to law” but
the law, which can curtail this right, means a law that promotes larger public
interest and not a law that impedes “fair trial” and limits “due process”.
General directions to eradicate the evil of delay in conclusion of trials.
Inordinate and endless delay in the conclusion of a criminal trial is the singular
most important challenge faced by our criminal justice system and has a
devastating effect on the credibility, transparency, public confidence and health of
our justice system. To meet this challenge coordinated efforts of all the organs of
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the Government; the Legislature, the Executive and the Judiciary, are required.
One immediate solution is to activate the Provincial Justice Committees
constituted under the National Judicial (Policy Making) Committee Ordinance
2002. The Chief Justices of the High Courts, who are the Chairpersons of these
Committees, must convene and hold meetings of these Committees at least on
quarterly basis. The ViceChairpersons of the Provincial Bar Councils may also be
invited to attend and participate in meetings of these Committees, as the Bar is an
important stakeholder in the justice system. Similarly, the District Criminal Justice
Coordination Committees established under the Police Order 2002 should also be
revitalized for reviewing and improving the operation of the criminal justice
system.
Conclusion: The impugned judgment, when viewed in the light of the above principles of law,
is found to be in accord therewith. This Court usually interferes in its appellate
jurisdiction in such like matters, on two grounds: (i) when the impugned order is
perverse on the face of it, or (ii) when the impugned order has been made in clear
disregard of some principle of the law of bail. None of these grounds is available
to the petitioner in the present case. The petitions for leave to appeal are found
meritless; they are therefore dismissed and leave to appeal declined
2.

Supreme Court of Pakistan
Chairman, NAB through PG, NAB Vs. Nisar Ahmed Pathan & others
Civil Petitions No.1628 to 1636 of 2020.
Mr. Justice Umar Ata Bandial, CJ
Mr. Justice Syed Mansoor Ali Shah
Mrs. Justice Ayesha A. Malik
https://www.supremecourt.gov.pk/downloads_judgements/c.p._1628_2020.pdf

Facts:

Briefly stated, the allegation against some of the respondents is that they have
abetted the co-accused, Syed Khursheed Ahmad Shah, a former public office
holder, (“main accused”) in the commission of the alleged offence of corruption
and corrupt practices, being his benamidars and ostensibly owning certain
properties, while some respondents are alleged to have offered illegal
gratification/kickbacks to the main accused. The High Court has granted them bail
mainly on the ground that the material available on record is not sufficient to
connect them with the commission of the alleged offence and the case against them
is one of further inquiry. The petitioner has invoked the appellate jurisdiction of
this Court for the cancellation of bail granted by the High Court to the respondents

Issues:

What is the scope of the interference to be made by Supreme Court in its appellate
jurisdiction, while deciding bail application?

Analysis:

The scope of the interference to be made by this Court in its appellate jurisdiction,
in such like matters, is well settled and hardly needs reiteration. This Court usually
interferes on two grounds: (i) when the impugned order is perverse on the face of
it, or (ii) when the impugned order has been made in clear disregard of some
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principle of the law of bail.1 A perverse order is the one that has been passed
against the weight of the material on the record or by ignoring such material or
without giving reasons;2 such order is also termed as arbitrary, whimsical and
capricious. While it is one of the elementary principles of the law of bail that courts
are not to indulge in the exercise of a deeper appreciation of material available on
record at the bail stage and are only to determine tentatively, by looking at such
material, whether or not there exist any “reasonable grounds” for believing that
the accused person is guilty of the alleged offence………..Where two opinions
can reasonably be formed on the basis of the same material, the courts should
prefer and act upon that which favours the accused person and actualizes his
fundamental rights to liberty, dignity, fair trial and protection against arbitrary
detention. To err in granting bail is better than to err in declining; for the ultimate
conviction and sentence of a guilty person can repair the wrong caused by a
mistaken relief of bail, but no satisfactory reparation can be offered to an innocent
person on his acquittal for his unjustified imprisonment during the trial.
Conclusion: The learned counsel for the petitioner has thus not been able to show that the
impugned order is either perverse or against any settled principle of the law of bail,
warranting interference by this Court. The petitions for leave to appeal are found
meritless; they are therefore dismissed and leave to appeal declined.
3.

High Court of Sindh, Karachi.
Nazeer Ahmed Hisbani, through Obaid-ur-Rahman, Advocate Vs. Pir
Sadruddin Shah through Mansoor ul Arfin and Salahuddin Ahmed,
Advocates and others.
C.P No. D-1056 of 2019
Chief Justice Mr. Justice Ahmed Ali M. Shaikh,
Mr. Justice Yousuf Ali Sayeed.
https://caselaw.shc.gov.pk/caselaw/view-file/MTYxMzY5Y2Ztcy1kYzgz

Facts:

The Petitioner, who describes himself as a political worker has invoked the
jurisdiction of this Court under Article 199 of the Constitution impugning the
character of the Respondent No.1, a former member of the Provincial Assembly
of Sindh from 2002 to 2008 and member of the National Assembly of Pakistan
2008 to 2018, on the ground that he allegedly made certain misdeclarations while
submitting his nomination papers in respect of those earlier elections, and seeks
that a declaration be made that the Respondent thus stands disqualified in
perpetuity from holding either of the above elected offices in terms of Articles 62
and 63 of the Constitution, and that he be directed to return all the perks and
benefits received as a member of those assemblies over the aforementioned
periods.

Issues:

Whether Writ of Quo-Warranto can be filed against an ex-member of the
legislative assembly, seeking a declaration that he stands disqualified in perpetuity
from holding elected offices in terms of Articles 62 and 63 of the Constitution?
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Analysis:

…Where the Respondent No.1 is not holding any office, a Petition under Article
199 would not lie and to entertain a matter of the given nature would otherwise
result in opening the floodgates to an untold number of similar petitions seeing
inquiries and action against former members of the assemblies on mere allegation
of their past ineligibility…..Indeed, while examining the scope of the jurisdiction
under Article 199, it falls to be considered that other than those matters covered
under Sub-Article (b)(i) and (ii), being in the nature of habeas corpus or quo
warranto, the same entails an application by an „aggrieved party‟ or „aggrieved
person‟. The Petitioner does not qualify in that regard. Furthermore, in the absence
of such circumstances as would support a writ of quo warranto, the prayers
advanced are otherwise also not in consonance with such directions as may be
issued under Sub-Articles (a) or (c).

Conclusion: That being so, it is apparent that the Petition is not maintainable and dismissed
accordingly.
4.

High Court of Sindh, Karachi.
Dr. Muhammad Asif Osawala through Kashif Hanif, Advocate Vs. Mst.
Qamar-un-Nisa Hakro, through Rajesh Kumar Khagaija, Advocate and
others.
C. P. No. D-2753 of 2021
Chief Justice Mr. Justice Ahmed Ali M. Shaikh,
Mr. Justice Yousuf Ali Sayeed.
https://caselaw.shc.gov.pk/caselaw/view-file/MTU3NDYxY2Ztcy1kYzgz

Facts:

The captioned Petition emanates from a complaint under the Sindh Consumer
Protection Act, 2014, pending before the Consumer Court; suffice it to say that the
matter entailed an allegation of medical negligence advanced by the Respondent
No.1 against the Petitioner and the matter at hand arises from the dismissal of
certain Applications filed before the lower forum seeking rejection/dismissal of
the Complaint on grounds of limitation and a lack of jurisdiction.

Issues:

Whether the SHCA nonetheless overrides the SCPA so as to divest the Consumer
Court of jurisdiction to redress the grievance of a consumer who complains of a
deficiency in service provided by a medical practitioner?

Analysis:

It merits consideration in that respect that the SHCA and SCPA are both products
of the same legislature, with the former having been promulgated prior in time. As
such, the Provincial Assembly is to be regarded as having been cognizant of the
provisions of the SHCA at the time of enacting the later statute and defining the
term “services‟ so as to specifically bring the provision of medical services within
its fold so as to thereby provide an additional remedy……..Furthermore, it falls to
be considered that as per Section 4 of the SHCA, the powers of the Commission
do not extend to awarding compensation or damages and at best extends to the
imposition of a fine, that too subject to the limits prescribed through Section 28
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thereof. Such an assessment is fortified by the wording of Section 31(1) of the
SHCA, which sets out the scope for an appeal against an order/decision of the
Commission….In our view, an ouster of jurisdiction in terms of such a provision
in a special law can at best operate to the extent of a subject co-extensive to the
powers of the forum under that enactment, and the scope of Section 29 of the
SHCA has to be construed accordingly with reference to the powers of the
Commission….In our view, an ouster of jurisdiction in terms of such a provision
in a special law can at best operate to the extent of a subject co-extensive to the
powers of the forum under that enactment, and the scope of Section 29 of the
SHCA has to be construed accordingly with reference to the powers of the
Commission. Turning to the aspect of whether the Consumer Court is the
appropriate forum to determine whether medical malpractice or negligence has
occurred, it is well accepted that for a claim for medical/clinical negligence to be
established, a medical practitioner has to be found to have breached a duty of care
to a patient, who in turn suffers injury as a result of that breach. Demonstrating
that a doctor has breached the duty of care is the first major hurdle in any
negligence case but this is not always clear cut. There is certainly scope for
genuine differences of opinion when it comes to diagnosis and treatment. The
Petitioner’s contention is that the Consumer Court lacks the necessary expertise
and it is the Commission that is to make an assessment in that regard in view of
the standards envisaged under the SHCA, hence for the jurisdiction of the
Consumer Court to be triggered/attracted there has to be a prior determination of
culpability on the part of the practitioner by that quarter. Section 14 of the SCPA
was cited to support the point. Needless to say, liability claims for defective
services, as envisaged under Section 13 of the SCPA, would similarly entail a
breach of a duty to be determined with reference to the parameters laid down in
Section 14, where the quantum of damages, if any, would be circumscribed by the
restriction imposed in terms of Section 15 thereof. However, that is not to say that
Section 14 requires that a prior determination to that effect be made by the
Commission for the Consumer Court to be able to proceed on a medical negligence
claim. Indeed, Section 14 merely restates a well enshrined common law principle
laid down in Bolam v Friern Hospital Management Company [1957] 2 All ER
118, where in his advice to the jury Mr. Justice McNair stated:
“Where some special skill is exercised, the test for negligence is not the
test of the man on the Clapham omnibus, because he has not got this
special skill. The test is the standard of the ordinary skilled man exercising
or professing to have that special skill.”
Conclusion: Petition is found to be devoid of merit and stands dismissed accordingly
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5.

High Court of Sindh, Karachi.
M/s. Sakrand Sugar Mills Limited & others Vs. Federation of Pakistan and
others
Constitutional Petitions No.D-1359 along with other connected C.P.Ds all of
2021
Mr. Justice Irfan Saadat Khan
Mr. Justice Arshad Hussain Khan
https://caselaw.shc.gov.pk/caselaw/view-file/MTU3NDY1Y2Ztcy1kYzgz

Facts:

Petitioners are Sugar Mills upon whom SCNs under Section 182 of the Ordinance
have been issued by the department for imposition of the penalty as it was found
that the petitioners have furnished inaccurate particulars of their income and have
not disclosed the income in a proper manner in their returns for the relevant tax
years. The department was of the view that since the petitioners have concealed
/not explained their income under Section 111(1)(a)/(d)(i) of the Ordinance,
therefore, they are liable to be penalized under the provisions of Section 182(2) of
the Ordinance at the rate of 100% of the amount sought to be evaded by them.

Issues:

Whether penalty proceedings are always quasi criminal proceedings and do not
form part of the assessment proceedings? And Whether Show-Cause Notices
issued under Section 182 of the Income Tax Ordinance, 2001 can be challenged
before High Court, prior to filing a proper reply thereto?

Analysis:

We have considered the matter in detail and would like to disagree with the
contentions raised by the learned counsel for the petitioners firstly on the ground
that the assessment proceedings and penalty proceedings are two separate and
distinct proceedings and cannot be considered to be one of the same proceedings.
Moreover, it is clarified that it is not necessary that after initiating penalty
proceedings the department is bound to impose penalty upon the petitioners.
Penalty proceedings are always quasi criminal proceedings and do not form part
of the assessment proceedings. If the taxation authority is satisfied with the reply
furnished by an 10evelin, the said taxation authority can drop the proceedings of
penalty initiated against a person. The wording of the table of Section 182 clearly
reveals that penalty cannot be leviable on mere disallowance of a claim of
exemption or upon disallowance of a claim of expenditure or declaration of a
certain income.
Penalty proceedings are separate proceedings for which the department adopts
separate procedure and before adopting the procedure it is mandatory upon the
department to call an explanation from the 10evelin that whether under the given
circumstances what he has to say with regard to the penalty proceedings initiated
against him. There could be occasions where if any amount is added in the income
of the assesse, while initiating assessment proceedings, no penalty in respect of
such additions is imposed after satisfying that the reply furnished by the person is
plausible or based on cogent reasons for which no penalty could be imposed.

Law Quarterly Report (January – April, 2022)

P a g e | 11

Now if the facts of the instant petitions are examined, it could be seen that the
department has simply asked the petitioners through a SCN to furnish their reply
with regard to the facts that as to why penalty may not be imposed upon the
petitioners under Section 182 of 8 the Ordinance since action under Section 111
of the Ordinance was initiated against them, while making their assessments under
Section 122 of the Ordinance, for which, in our opinion, the petitioners were
required to furnish a proper reply to the department by stating reasons satisfying
the department for either dropping the penalty proceedings or for not imposing the
penalty. Hence, in our view, the petitions in the present form are premature, as
penalty proceedings could not be either deferred or dropped simply on the ground
that appeals were filed by them before the Commissioner (Appeals) in respect of
the additions made under Section 111 of the Ordinance in the main assessment
proceedings under Section 122 of the Ordinance, which is pending adjudication
as, in our view, as stated above, the assessment proceedings and penalty
proceedings are two separate proceedings and it is not at all necessary while
proceeding with the penalty matters against the petitioners the penalty is to be
imposed mandatorily.
Conclusion: In view of the above discussion, we dispose of these petitions by directing the
petitioners to give a proper /detailed reply to the department in respect of the SCNs
issued by them, for imposition of penalty under Section 182 of the Ordinance, and
the department in this regard is legally bound to consider the said reply and
thereafter to pass a speaking order after granting opportunity of hearing to the
petitioners strictly in accordance with law.
6.

High Court of Sindh, Karachi.
M/s. Adamjee Insurance Co. Ltd. Vs. M/s. Trustees of the Karachi Port &
another
High Court Appeal No. 345 of 2018
Mr. Justice Irfan Saadat Khan
Mr. Justice Zulfiqar Ahmad Khan
https://caselaw.shc.gov.pk/caselaw/view-file/MTU5OTM2Y2Ztcy1kYzgz

Facts:

Briefly stated, the appellant preferred the subject appeal against the judgment
dated 30.07.2018 (“Judgment”) delivered by the learned Single Judge of this Curt
in Suit 169 of 1981 (“Suit”) and the decree prepared in pursuance thereof dated
10.09.2018 (“Decree”). Upon presentation of the present appeal, the office also
raised an objection with regard to the limitation. Since the Limitation Act 1908
provides for filing an appeal against a decree or order of the High Court in exercise
of the original jurisdiction within 20 days from the date of decree or order, learned
counsel admitted that the subject appeal is timebarred. It is in this context that the
Appellant filed CMA No. 3085/2018 under section 5 of the Limitation Act 1908
(“Condonation Application”), seeking the condonation of delay in filing the appeal
is made.
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Issues:

Whether preoccupation of counsel to pursue the proceedings before another court
and misunderstanding of law are sufficient grounds to condone the delay for
preferring an appeal against a decree or order of the High Court in exercise of the
original jurisdiction?

Analysis:

The fact that the appeal is time-barred is demonstrated without any doubt. It now
only remains duty of this Court to determine whether sufficient ground(s) exist to
condone the delay or not.
Per appellant’s counsel that his colleague was preoccupied in proceedings before
District Court and did not prefer appeal with an understanding that he had 30 days’
time to prefer an appeal against the impugned Judgment & Decree, in our humble
view, mere acting under illusive impression of enlarged time does not make a
sufficient cause to condone the delay. It is the considered opinion of the Court that
the prescriptions of limitation are not mere technicalities, and disregard thereof
would render entire law of limitation redundant.
One of the limb of submissions of learned counsel for the appellant was that Court
was saddled with sacred duty to dispense justice amongst the litigating parties
hence should permit the case to proceed on merits by not divulging in
technicalities; to answer such submission, we would like to point out that there is
no cavil to the proposition that Courts enjoy the inherent power to condone delay
in cases where the delay is duly explained and justified but in the present
circumstances, the Appellant is unable to justify the delay for any reason beyond
his control and court cannot be party to the applicant sitting idle under impression
that he had much time at his sweet disposal to prefer an appeal.
With regard counsel’s contention that a client must be protected by any
misunderstanding or wrongdoing of a lawyer, it is noted that the counsel that has
moved the instant application is the same who has caused the admitted delay. It is
also noted that no affidavit of the applicant is even attached to support this
application to aspire this court’s confidence. Be that as it may, courts are bound
by law and legal pronouncements. All acts have to be confined without legal
boundaries. In many cases including Ghulam Hussain Ramzan Ali v. Collector of
Customs (Preventive) Karachi (2015 PTD Supreme Court 107), courts have
deliberated upon the issue of timebarness attributable to counsel alone and have
dismissed Section 5 applications where such stance was taken. Present case hence
cannot be treated with any exception.
It is settled position that the delay may be condoned where the Court comes to the
conclusion that there was sufficient cause for such condonation. However, perusal
of the present application clearly reveals that core reason attributed is that the
counsel had remained busy due to preoccupation in district court and was under
the impression that he had 30 days to prefer an appeal, which grounds in our view
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are neither plausible or sufficient to justify the condition, since the appellant does
not seem to have shown diligence in filing the appeal promptly and even after
signing of the papers, the appeal was filed after 8 days, no case of condonation is
made out.
Conclusion: As a consequence thereof the present appeal, along with listed applications, also
stand dismissed, with no order as to costs, on account of being unjustifiably time
barred.
7.

High Court of Sindh, Karachi.
Abrar Ahmed Siddiqi Vs. The State through Mst. Ana (Complainant)
Criminal Bail Application No. 1198 of 2021
Mr. Justice Nadeem Akhtar
https://caselaw.shc.gov.pk/caselaw/view-file/MTY0NzM5Y2Ztcy1kYzgz

Facts:

According to the subject FIR lodged by the complainant Mst. Ana, the present
applicant / accused, who was her husband, attacked her with a knife on 25.05.2021
in their house with intention to kill her; she received a stab wound in her abdomen
from the applicant in the circumstances narrated in the subject FIR ; after causing
injury to her, the applicant escaped from the scene of crime where after someone
called the police on 15 ; after arrival of police, she went to the police station and
obtained the letter for medical treatment and went to Jinnah Hospital ; and, she
then lodged the FIR. Upon registration of the subject FIR by the complainant,
interim pre-arrest bail was granted to the present applicant / accused by the learned
Sessions Judge Karachi East vide order dated 31.05.2021 passed in Pre-Arrest Bail
Application No.2748/2021. However, vide order dated 10.06.2021 the aforesaid
bail application filed by the applicant was dismissed by the learned Sessions Judge.

Issues:

Whether bail can be refused merely on the ground that offence falls within the
prohibitory clause of section 497 of Cr.P.C?

Analysis:

Regarding the submission made on behalf of the complainant that the offence falls
within the prohibitory clause of Section 497 Cr.P.C., suffice it to say bail cannot
be refused merely on the ground that the offence falls within the said prohibitory
clause if upon a tentative assessment of the evidence the case otherwise appears to
be that of further inquiry and or the accused succeeds in making out a case for the
grant of bail. The cases cited and relied upon by learned counsel for the
complainant are clearly distinguishable as the question of more than one versions
regarding the commission of the offence or the statements of eye witnesses were
not involved in any of them.

Conclusion: In view of the above, the applicant / accused Abrar Ahmed Siddiqi has made out
a case for the grant of bail. Accordingly, the interim pre-arrest bail granted to him
vide order dated 23.06.2021 is hereby confirmed on the same terms and conditions
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8.

High Court of Sindh, Circuit Court Hyderabad.
Syed Ameer Ali and others Vs. National Bank of Pakistan
First Appeal No. D – 39 of 2021
Mr. Justice Nadeem Akhtar
https://caselaw.shc.gov.pk/caselaw/view-file/MTY0MTg4Y2Ztcy1kYzgz

Facts:

It was the case of the respondent before the Banking Court that an agricultural
(production and development) finance facility of Rs.2,000,000.00 was sanctioned
/ renewed by the respondent in favour of appellant No.1 on 17.03.2012 at a markup
of 15.50% per annum which facility was to be repaid / adjusted by appellant No.1
by 31.12.2014. In order to secure the repayment of the said facility, appellant No.1,
being the principal borrower, executed a promissory note and also mortgaged his
agricultural land in favour of the respondent ; and, appellants 2 and 3 stood as
guarantors of appellant No.1 as they executed their personal guarantees on his
behalf in favour of the respondent. It was alleged by the respondent that the
appellants failed in fulfilling their obligations, and in this background the above
mentioned suit was filed by the respondent. Appellants 2 and 3 did not appear in
the suit nor did they file any application for leave to defend. Whereas, appellant
No.1 filed his application for leave to defend which was allowed by the learned
Banking Court vide order dated 17.04.2021 subject to his furnishing a bank
guarantee in the sum of Rs.3,000,000.00 within fifteen (15) days, and ten (10)
issues were settled. As the bank guarantee was not furnished by appellant No.1,
his defense was struck off on 03.05.2021 and thereafter the suit was decreed
against all the appellants, jointly and severally, in the terms noted above. Through
this appeal under Section 22 of The Financial Institutions (Recovery of Finances)
Ordinance, 2001 (“Ordinance of 2001”), the appellants have impugned the
judgment and decree dated 06.05.2021 passed by the learned Banking Court–I
Hyderabad in Suit No.01/2020 filed by the respondent, whereby the said suit was
decreed against them, jointly and severally, in the sum of Rs.2,856,110.00 with
costs and cost of funds from the date of default till realization of the decretal
amount, and a final decree for the sale of the mortgaged property was also passed.

Issue:

Whether to invoke the Banking Court’s jurisdiction under Section 9 of the
Ordinance of 2001, is the relationship between the “financial institution” and
“customer” between the parties necessary?

Analysis:

It may be noted that in order to invoke the jurisdiction of the Banking Court under
Section 9 of the Ordinance of 2001, the relationship of the “financial institution”
and “customer”, as defined in Clauses (a) and (c), respectively, of Section 2
thereof, between the parties is necessary. If the parties to the suit do not have such
relationship, the Banking Court shall not have the jurisdiction to entertain or
adjudicate the suit. Therefore, in such situations the question of jurisdiction must
be decided first by the Banking Court before exercising the jurisdiction in the
matter. In the instant case, the questions of the relationship of the financial
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institution and customer raised by appellant No.1 and the jurisdiction of the
Banking Court could be decided only after evidence. However, appellant No.1 was
deprived from such opportunity merely because he could not furnish the surety
ordered by the learned Banking Court.
Issue:

Whether leave to defend the suit can be declined by Banking Court when the
substantial question of law and fact requiring evidence is involved because the
appellant/defendant failed to submit the required surety?

Analysis:

The learned Banking Court had rightly observed that appellant No.1 had denied
the relationship of the financial institution and customer between the parties, and
it was convinced that the questions raised by him, being substantial, required
evidence. Section 10 (9) of the Ordinance of 2001 provides that if on consideration
of the contents of the plaint, the application for leave to defend and the reply
thereto, the Banking Court is of the view that substantial questions of law or fact
have been raised by the defendant in respect of which evidence needs to be
recorded, it shall grant the defendant leave to defend the suit; and, under Section
10 (10) of the Ordinance of 2001, the Banking Court, while granting leave to the
defendant to defend the suit, may impose such conditions as it may deem
appropriate in the circumstances of the case, including the condition to deposit
cash or to furnish security. The words “shall” and “may” used in sub-sections (9)
and (10), respectively, are significant. While the grant of leave to defend the suit
is mandatory for the Banking Court in case the defendant succeeds in raising
substantial questions of law or fact requiring recording of evidence, the imposition
of condition by the Banking Court at the time of granting the leave to defend the
suit is directory and discretionary. The object of imposition of a condition upon
the defendant at the time of the grant of leave to defend the suit is to only secure
the claim of the plaintiff and not to penalize the defendant before the trial. In our
view, after observing that appellant No.1 had denied the relationship of the
financial institution and customer between the parties and concluding that the
questions raised by him were substantial that required evidence, the learned
Banking Court was not justified in imposing the condition of furnishing a bank
guarantee for an amount exceeding the amount claimed in the suit. We are also of
the view that the discretion exercised by the learned Banking Court was improper
and such condition appears to be harsh in the facts and circumstances of the instant
case as, according to the respondent’s own case, appellant No.1 had allegedly
mortgaged his agricultural land with the respondent as security. It is to be noted
that the impugned decree was passed only as a consequence of the non-fulfillment
of such harsh condition by appellant No.1. It is well-settled that at the time of the
grant of leave to defend the suit, imposition of condition is the discretion of the
Court, but such discretion should be exercised judiciously according to the facts
and circumstances of the case and the condition, if any, should not be harsh.
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Conclusion: the appeal was allowed with no order as to costs, and the impugned judgment and
decree were set aside with direction to the learned Banking Court to decide the suit
expeditiously. Needless to say the suit shall proceed ex-parte against appellants 2
and 3 as they did not file any application for leave to defend.
9.

High Court of Sindh, Karachi.
Aziz-ur-Rehman @ Babul Vs. The State through Ms. Rahat Ehsan.
Criminal Bail Application No. 1344 of 2021
Mr. Justice Nadeem Akhtar
https://caselaw.shc.gov.pk/caselaw/view-file/MTU4Mjg5Y2Ztcy1kYzgz

Facts:

According to the subject FIR lodged by the complainant Mst. Shumaila, she was
present in her house with her children on 14.06.2021 when her husband had gone
out for work ; at about 08:45 pm her 16eveling Babul (applicant / accused) entered
into her house, held her by her arm, took her to a room, locked the room from
inside, and took out a pistol and stripped her from her clothes ; after threatening
her that he will kill her if she makes any noise, he committed zina with her ; and
thereafter, he opened the door and ran away. Upon registration of the subject FIR
by the complainant, interim pre-arrest bail was granted to the present applicant by
the learned Xth Additional Sessions Judge Karachi West vide order dated
29.06.2021 passed in Bail Before Arrest Application No.3138/2021. However,
vide order dated 08.07.2021 the aforesaid bail application filed by the applicant
was dismissed by the learned Additional Sessions Judge. Through this bail
application under Section 498 Cr.P.C., the applicant Aziz-ur-Rehman alias Babul
has sought admission to bail pending trial in Crime No.514/2021 registered against
him on 15.06.2021 at P.S. Docks Kemari Karachi under Sections 452, 376 and
506-B PPC. Vide order dated 14.07.2021, ad-interim bail before arrest was granted
to the applicant subject to his furnishing solvent surety in the sum of Rs.50,000.00
and a P.R. bond for the same amount to the satisfaction of the Nazir of this Court.

Issues:

Whether in rape cases the statement of victim is sufficient to connect the accused
with commission of offence?

Analysis:

It is well-settled that in cases of rape, mere statement of the victim is sufficient to
connect the accused with the commission of the offence, if the statement of the
victim inspires confidence. Prima facie, the statement of the complainant does in
fact inspire confidence as no married woman with children and family would dare
to make any such allegation that would not only dishonor, disgrace, humiliate or
embarrass her and the entire family, but could remain a stigma for them for the
rest of their lives. Moreover, the complainant will not gain anything by 16eveling
false allegation against the applicant. There is nothing on record to show that the
offence alleged against the applicant is the result of malafide on the part of the
complainant or the police……..Since the complainant has made a direct allegation
of zina against the applicant / accused, her statement is sufficient to connect him
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with the commission of the offence alleged against him. It is well-settled that the
accused in such heinous offence is not entitled to the concession of bail. This view
is fortified by 2002 SCMR 1329, unreported judgment dated 04.01.2021 of the
Hon’ble Supreme Court in Criminal Appeal No.251/2020 and unreported
judgment dated 21.10.2021 of the Hon’ble Supreme Court in Criminal Petition
No.75-Q of 2021.
Conclusion: Consequently, the pre-arrest bail granted to the applicant on 14.07.2021 is hereby
recalled and this bail application is dismissed with direction to the trial Court to
conclude the trial expeditiously within two (02) months strictly in accordance with
law. Let this order be communicated to the trial Court for compliance.
10.

High Court of Sindh, Karachi.
Spirit Industries (Pvt.) Limited & others Vs. Province of Sindh & others
Suit No. 2139 of 2021
Mr. Justice Muhammad Shafi Siddiqui
https://caselaw.shc.gov.pk/caselaw/view-file/MTY0Mjk2Y2Ztcy1kYzgz

Facts:

Through this suit, plaintiffs who have common interest in the instant proceedings
have jointly sought a decree for declaration of contracts (five in number) having
been executed between them and the procuring agency/defendants to be valid,
subsisting and binding upon the parties and further sought directions for the
defendants to adhere to the terms and conditions of such contracts, effectively
seeking an order against the defendants, to accept the delivery of subject goods
and restrained defendants from cancelling and terminating the aforesaid contracts.
The matter triggered and gained suspicion that goods were procured at a higher
price when a story was circulated in the media, which prompted the plaintiffs to
file the suit; that defendant No.1, through those who intend to take advantage of
the situation, was being pressurized to cancel and terminate aforesaid contracts on
account of some newspaper clippings

Issues:

Whether any party thereunder could unilaterally cancel the agreement on any term
of the agreement?

Analysis:

(Para) 21. Insofar as issue No.2 i.e. whether any party under the contracts could
unilaterally cancel the same on any term thereof is concerned, no doubt the
execution of contracts and their lawfulness is not objected, however, the
material/goods likely to be supplied thereunder shall be subjected to scrutiny of
the procuring agency. Contracts further provide events when termination could be
effected.........(Para 24). It is not the case of any defendants that in violation of any
of the above covenants of contract, any action is contemplated. Undoubtedly,
contracts contemplate events where such action could be initiated but it cannot be
unilateral as it is dependent on events disclosed but in any case, defendants have
not put forward their case within frame of above clauses
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Conclusion: The suit is decreed to the extent that contracts, since not disputed were/are lawful
however supply and inspection of goods be carried out as per contracts. There will
no order as to costs
11.

High Court of Sindh, Karachi.
Civil Aviation Authority Officers Association of Pakistan & another Vs.
Federation of Pakistan & others
Suit No. 2999 of 2021
Mr. Justice Muhammad Shafi Siddiqui
https://caselaw.shc.gov.pk/caselaw/view-file/MTYwNTI3Y2Ztcy1kYzgz

Facts:

This suit challenges a memo that concerns with pre-selection of
candidates/employees/officers of Executive Group 5 to Group 8 by the Board for
promotion in Civil Aviation Authority. It is argued that by virtue of PCAA
Ordinance, the employees of the then defunct Civil Aviation Authority belonging
to Regulatory Division were to be transferred to Pakistan Civil Aviation Authority
of 2021’s Ordinance on the same terms and conditions with the existing rules and
regulations whereas by virtue of PAA Ordinance the employees belonging to
airport and operation division of Civil Aviation Authority were required to be
transferred to newly established Pakistan Airport Authority on the date to be fixed
by the federal government in this regard. Although nothing claimed to have been
done under these two ordinances till filing of this suit on 20.12.2021 however on
the countdown of statutory period, the ordinances stood repealed. It is plaintiffs’
case that plaintiff No.2 is liable to be transferred to Pakistan Airport Authority
under PAA Ordinance and hence no pre-selection board meeting could be held
under the common umbrella of Civil Aviation Authority Ordinance of 1982, for
officers of executive group 5 onwards unless the employees of the two divisions
stood transferred to their respective authorities under PCAA and PAA Ordinances.
He claimed that two separate lists of divided authorities were to be prepared before
pre-selection of Board meeting for their individual pre-selection

Issues:

Whether temporary legislation can be given permanency in the absence of any
sound legal principle or backing of law? Or Whether a body constituted under
lapsed or repealed ordinance exists?

Analysis:

(Paragraph 8) Previously Pakistan Civil Aviation Authority was performing its
functions in pursuance of Civil Aviation Ordinance, 1960. However, this is only
for the purposes of tracing the history of the functions undertaken by the Federal
Government through a statutory frame. Plaintiffs have attempted to seek their
respective reliefs under the repealed ordinances, as referred above. The two
presidential ordinances, which are relied upon, were promulgated on 06.07.2021
for 120 days. By virtue of proviso to Article 89(2) (ii) it could have been laid
before two houses (as it did not contain legislation dealing with any of the matter
referred to in paragraph i) for an extension. By virtue of a resolution of National
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Assembly the two ordinances were extended for further period of 120 days w.e.f.
03.11.2021 under the aforesaid proviso. Now the implication of these repealed
ordinances is questioned…..(Paragraph 14) This issue last came before a Bench of
Hon’ble Supreme Court in the case of Pakistan Medical & Dental Council8 which
discussed all the aforesaid case laws and Hon’ble Supreme Court concluded that
amending ordinance since lapsed or being repealed therefore the body constituted
thereunder ceased to exist with effect from the date of repeal whereas the actions,
activities, orders, decisions taken in the ordinary day to day business of PMDC
were protected under the de facto doctrine until reviewed, revised amended or
modified by the new body to be constituted afresh. (Paragraph 15) Different
theories were considered by the Benches in the aforesaid judgments such as
Bindra’s interpretation of temporary statute, Crawford’s Statutory Construction,
Interpretation of Statutes by Maxwell and Craies on Statute and the view formed
was that unless it contains some special provision to the contrary, after expiry of
temporary law, no proceedings can be taken up and it ceases to have any further
effect except those matters which are past and close under the law. (Paragraph 16)
The two ordinances thus, though lived their lives but were never acted upon. On
the strength of a notification dated 11.11.2021 Federal Government was pleased
to allow Flt. Lt. I Khakan Murtaza to continue as director general of newly created
Pakistan Civil Aviation Authority with additional charge of office of director
general of Pakistan Airport Authority for initial period of three months however
nothing could presumed to be a past and closed transaction under the two repealed
ordinances. No sooner the notification referred above completed its entire life in
idle condition, the ordinances repealed by afflux of time. (Paragraph 17). In view
of above it is inconceivable that under the ibid repealed Ordinances, which were
never in fact acted upon, plaintiffs could exert for the transfer of the
employees/officers of the two divisions to their respective authorities. The law that
stood prior to the repeal of the ordinances under consideration revived and the two
authorities are now deemed to be working under the common umbrella of
Ordinance 1982 as were earlier.
Conclusion: (Paragraph 21) With the above understanding, questions here being legal alone
and short cause, I deem it appropriate to dispose of suit along with pending
applications as under:- i) That the two ordinances i.e. Pakistan Civil Aviation
Authority Ordinance, 2021 and Pakistan Airport Authority Ordinance, 2021 since
repealed left no triggered or concluded rights for the employees of Civil Aviation
Authority and hence no steps could now be taken under repealed ordinances; ii)
After the repeal of the two ordinances, the original Civil Aviation Authority
Ordinance, 1982 revived and the Civil Aviation 10 Authority with all its
authorities is operating and functioning thereunder; iii) The Board as constituted
may convene its meeting for pre-selection of the candidates for their promotion as
being undertaken by virtue of a memo impugned in this suit. (Paragraph 22). With
the above observation, suit along with pending applications stands disposed of.
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12.

High Court of Sindh, Karachi.
Mohammad Tarique Khan Vs. Trading Corporation of Pakistan (Pvt.) Ltd.
& others
Suit No. 630 of 2020
Mr. Justice Muhammad Shafi Siddiqui
https://caselaw.shc.gov.pk/caselaw/view-file/MTU5NDExY2Ztcy1kYzgz

Facts:

Brief facts to decide the interim applications are that plaintiff is an employ of
defendant No.1 in terms of office order dated 03.10.2001 followed by office order
04.11.2011 in terms whereof he was regularized. In order to show mala fide on
part of defendants, it is pleaded by the plaintiff that though he performed
satisfactorily however was deprived of promotion in 2016 to which he agitated
which annoyed the high-ups and plaintiff became their target. Consequently
plaintiff was issued show-cause notice dated 12.04.2017, which was subject matter
of Suit No.1097 of 2017 filed by the plaintiff, in which show cause he was
exonerated in terms of inquiry report dated 28.12.2018. However, the competent
authority did not concede to the findings of inquiry report and issued another
show-cause notice to the plaintiff on 11.06.2019 which was impugned in Suit
No.1068 of 2018 wherein injunction application was allowed and show-cause
notice was suspended. The plaintiff pleads that the defendants thereafter, in order
to deprive the plaintiff of his rights, changed the promotion policy and also
reconstituted the selection board for promotion. Plaintiff has thus filed this suit
mainly challenging the policy in respect of promotion and bonus etc. Through
interim application plaintiff seeks to (i) consider him for promotion in the
upcoming selection board meeting, (ii) to release withheld Eid assistance since
2017 and to restrain defendants from withholding the same in future and (iii)
suspend order dated 17.06.2020 that concerns promotion respectively. On
04.05.2020 defendant No.1 constituted a Selection Board for promotions including
for the subject post of Deputy General Manager. In the meantime Eid bonus of
plaintiff was withheld on account of pendency of disciplinary proceedings.
Plaintiff presuming that he may not be promoted has filed a representation before
defendant No.1 followed by present suit.

Issues:

Whether a promotion can be deferred on the ground of pendency of some
disciplinary or departmental proceedings?

Analysis:

It is a settled principle of law that promotion cannot be deferred on the ground of
pendency of some disciplinary or departmental proceedings. It is held by the
superior Courts that depriving an incumbent of his promotion merely on pendency
of departmental or disciplinary proceedings is not a lawful ground, if otherwise he
has fulfilled the criteria for consideration of the promotion. Even otherwise, there
is no departmental/disciplinary proceedings pending against the plaintiff as in the
first show-cause notice, the plaintiff has already been exonerated whereas as far
as second notice is concerned, the same has been suspended, in terms of the order
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reproduced above. Such facts are not disputed by the learned counsel appearing
for the defendants, as being a matter of record. Thus, even the bonus/Eid allowance
cannot be denied on account of pendency of the proceedings. A promotion cannot
be deferred till such time the enquiry and/or disciplinary proceedings are finalized
as a person is presumed to be innocent until found guilty. Pendency of inquiry and
minor penalties could not come in way of promotion; enquiry proceedings pending
against plaintiff for an indefinite period smacked of arbitrariness and mala fide and
is a hanging sword on head of employees; such treatment could not sustain in eye
of law to deprive the plaintiff of promotion. Pendency of inquiry was no ground
for denying promotion to the employee and no one could be punished by denying
promotion before establishing charge. Any such rule formed in deviation of settled
principle of law would not come in the way of equality rights guaranteed by
Constitution.
Conclusion: In view of above, applications bearing CMA No.4778 and 4779 of 2020 are
allowed with direction to release withheld Eid/Bonus allowance, if any, to the
plaintiff in two weeks’ time and the plaintiff be considered for promotion on merit
in the upcoming selection board meeting and his case be decided in accordance
with law whereas application 11915 of 2020 under order VII Rule 11 is dismissed.
13.

High Court of Sindh, Karachi.
Saleem Islam s/o late Syed Zafar-ul-Islam Vs. Wing Cdr. Syed Feroze Ali
Rizvi & others
S.M.A. No.394 of 2020
Mr. Justice Muhammad Shafi Siddiqui
https://caselaw.shc.gov.pk/caselaw/view-file/MTU3ODkzY2Ztcy1kYzgz

Facts:

The petitioner has attempted to file this petition to obtain both Letter of
Administration and Succession Certificate, as it includes movable and immovable
properties. The deceased were parents (mother and father) of all the legal heirs
mentioned in para-2. On 08.09.2020 i.e on the second day of the filing of the
original petition (since subsequently amended version was filed), the objections
were raised by office regarding the original title documents of the immovable
property and the matter was taken up by the Court on this count. First order on
office objection was passed on 23.11.2020 that concerns immovable property i.e
Apartment No.38-A, Askari-III, Ground Floor, Minwalla School Road, Karachi
Cantonment which was questioned, as the title documents were not available. It is
a case of the petitioner that property was purchased on an agreement and
subsequently a power of attorney was also executed. Such defence was not
considered by this Court in terms of order dated 28.01.2021 and the counsel was
directed to satisfy the Court. On 23.02.2021 the counsel did not press this petition
in respect of the said immovable property at serial No.2 of schedule which is at
page-63. The petitioner was allowed to file amended memo of petition but then
the Deputy Registrar of this Court on 18.11.2021 submitted objections that on the
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exclusion of the above immovable property this Court has no pecuniary
jurisdiction left in the matter. Learned counsel with reference to these office
objections submitted that the jurisdiction of this Court as well as that of the district
judge in exercise of the powers under Succession Act is concurrent in terms of
Section 300. Learned counsel has relied upon the judgment of Idara-e-Noor-e-Haq
reported as PLD 2020 Sindh 563 and submitted that since the matter is pending
for quite some time, this Court can exercise its concurrent jurisdiction and proceed
with the case.
Issues:

Can a case be filed in an appellate court on the plea of concurrent jurisdiction in
ordinary circumstances?

Analysis:

(Paragraph 4) Section 15 of the Civil Procedure Code provides that every suit shall
be instituted in a Court of lowest grade competent to try it. The primary reason,
amongst many, is that a right of appeal may be available before appellate
jurisdiction which jurisdiction is asked to exercise concurrent jurisdiction.
Concurrent jurisdiction could only be exercised in exceptional cases and
circumstances which do not exist here. It could also be exercised when appeal is
being heard and orders are required to be passed as being from original
court/forum, for exercise of concurrent jurisdiction as in the case of Idara-e-NooreHaq. (Paragraph 6)……… In view of the above facts and circumstances, the office
objections dated 18.11.2021 are sustained, as the matter does not fall under the
prescribed pecuniary jurisdiction of this Court and the situation and circumstances
are not such which could compel this Court to exercise concurrent jurisdiction in
terms of Section 300 of Succession Act.

Conclusion: The instant Succession Miscellaneous Application is disposed of in the above
terms.
14.

High Court of Sindh, Karachi.
Niaz Ahmed Qureshi Petitioner Vs. Secretary School Education & Literacy
Department and others
Const. Petition No. D – 3842 of 2021
Mr. Justice Naimatullah Phulpoto.
Mr. Justice Adnan-ul-Karim Memon
https://caselaw.shc.gov.pk/caselaw/view-file/MTY0NTcxY2Ztcy1kYzgz

Facts:

The case of the petitioner is that he served as Assistant Engineer (BPS-17) (Civil)
Education Works Sub Division, Bulri Shah Karim, District Tando Muhammad
Khan, and was allowed to retire from Government service on attaining the age
superannuation on 01.01.2020 vide notification dated 15.01.2020 without
conclusion of the disciplinary proceedings within a statutory period; however his
pensionary benefits were withheld by the respondents on account of pendency of
inquiry proceedings against him.
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Issues:

Whether departmental proceedings have no legal consequence and the subsequent
departmental orders could not come in the way of the retired employee to claim
pensionary benefits?

Analysis:

Prima facie, the petitioner has a qualifying length of service to his credit and he
stood retired on 01.01.2020, however, not a single penny has been paid to the
petitioner, which has triggered the cause and hardship to the petitioner to approach
this court.
In the instant case, the departmental proceedings against the petitioner have not
yet been initiated and finalized even after 03 years of his retirement. The
respondents have just issued him a show-cause notice dated 03.05.2019 and the
fate of that show cause notice is shrouded in the mystery which is a negligent part
of the respondent department. Primarily, the departmental proceedings, therefore,
have no legal consequence and the subsequent departmental orders could not come
in the way of the petitioner to claim pensionary benefits, and prima facie it is the
fault and negligence of the respondent department, who failed to initiate the
disciplinary proceedings against the petitioner in time and allowed him to retire
from government service in 2020; and thereafter waited for the unknown reasons
and withheld the pensionary benefits on account of alleged payments to
contractors made in the respondent department. Prima facie, these are mere
allegations against the petitioner and there is no conviction against the petitioner
by the competent court of law, therefore, this court cannot presume that he is guilty
or otherwise of the charges leveled against him which are yet to come on record

Conclusion: In the light of the above facts and circumstances of the case, this petition is
disposed of with no order as to costs in terms of the ratio of the order dated
14.02.2022 passed in CP No.D-5613/2021. The Chief Secretary Sindh is directed
to take prompt disciplinary action against all delinquent officials who in their
lethargic attitude failed and neglected to take disciplinary action against the
petitioner within the stipulated time and ~4~ allowed the petitioner to retire from
service in 2020. Such disciplinary proceedings shall be initiated against them
forthwith and culminate into its logical conclusion within a reasonable time after
providing a meaningful hearing to them.
15.

High Court of Sindh, Karachi.
Mst. Fauzia Vs. The State
Cr.B.A.No.224 of 2019
Mr. Justice Salahuddin Panhwar
https://caselaw.shc.gov.pk/caselaw/view-file/MTM3NTg3Y2Ztcy1kYzgz

Facts:

Precisely, relevant facts of the case are that on 0602.2019 police party of P.S.
Saahil, headed by PI/SHO, was busy in patrolling of area. It was about 0015 hours
when the police party reached near Avenue, Farhan Shaheed Park DHA Phase-
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VIII, they on suspicious apprehended one lady, who on inquiry disclosed her name
as Fauzia daughter of Abdul Ghaffar-Ex-wife of Liaquat Ali. The police conducted
her personal search and recovered Hashish/charas weighing 02 Kgs from her
possession. PI/SHO then arrested the accused and sealed the recovered property in
presence of mashirs and ultimately lodged FIR under Section 6/9 of C.N.S. Act,
1997 on behalf of the State.
Issues:

Whether bail can be rejected mainly for the reason of offense squarely falls against
society?

Analysis:

I find it appropriate to add that such charge / allegation alone is never sufficient to
keep one behind the bars for an indefinite period but even in such like case (s)
there must be shown existence of reasonable grounds to believe prima facie
linkage of charged accused with such charged offence. Such allegation and even
bar, provided by Section 51 of Act, may well be circumstances but cannot operate
as decisive for bail pleas because the bail pleas are to be granted or rejected on
tentative examination of available material and not on basis of applied section /
offence. There can also be no cavil that the cases of narcotics are the crime against
society but accused, facing trial, possesses the presumption of innocence unless
convicted by the Courts of law..

Conclusion: In the given circumstances and keeping in view the proposition of law in referred
precedents, applicant has succeeded to make out a case for grant of bail.
Consequently, she is admitted to bail subject to furnishing solvent surety in the
sum of Rs.50,000 (Fifty thousand) and P.R. Bond in the like amount to the
satisfaction of the trial Court.
16.

High Court Of Sindh, Circuit Court Hyderabad
Asad and Gul Muhammad Vs. The State
Criminal Appeal No.S-334 & 335 of 2019
Mr. Justice Salahuddin Panhwar
https://caselaw.shc.gov.pk/caselaw/view-file/MTYzNzI5Y2Ztcy1kYzgz

Facts:

Through the captioned criminal appeals, appellants have impugned the judgment
dated 25.10.2022 passed by learned Additional Sessions Judge-I / Model Criminal
Trial Court, Mirpurkhas, for offence under Section 23(1)(a) of Sindh Arms Act,
2013, whereby the learned Judge convicted and sentenced the appellants to suffer
R.I for 5 years, besides to pay fine of Rs.50,000/- each.

Issue:

Whether quantum of punishment is the discretion of the court?

Analysis:

Quantum of punishment is not only discretion of the Court, which has to be
exercised while considering the circumstances of the case, but also is an
independent aspect of Criminal Administration of Justice which, too, requires to
be done keeping the concept of punishment in view. Conceptually, punishment to
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an accused is awarded on the concept of retribution, deterrence or reformation so
as to bring peace which could only be achieved either by keeping evils away
(criminals inside jail) or strengthening the society by reforming the guilty. There
are certain offences, the punishment whereof is with phrase “not less than” while
there are other which are with phrase “may extend upto”. Thus, it is quite obvious
and clear that the law itself has categorized the offences in two categories
regarding quantum of punishment. For one category the Courts are empowered to
award any sentence while in other category the discretion has been limited by use
of the phrase ‘not less than’. Such difference itself is indicative that the Courts
have to appreciate certain circumstances before setting quantum of punishment in
first category which appear to be dealing with those offences, the guilty whereof
may be given an opportunity of “reformation” by awarding less punishment which
how low-soever, may be, will be legal. The concept of reformation should be given
much weight because conviction normally does not punish the guilty only but
whole of his family/dependents too. A reformed person will not only be a better
brick for society but may also be helpful for future by properly raising his
dependents
Conclusion: In view of above, these appeals are dismissed and conviction and sentence
awarded to the appellants by the learned trial Court vide judgment dated
25.10.2022 is maintained, however, reduce the sentence awarded to appellants to
one already undergone by them. With regard to the conviction period in lieu of
non-payment of fine of Rs.50,000/- is concerned, the same shall also include into
the sentence already undergone by them. Accordingly, both appellants shall be
released forthwith if not required in any other custody case. The appeals are
disposed of accordingly.
17.

High Court of Sindh, Karachi.
The State Vs. Sohail Ahmed and others
Criminal Bail Application No.2265 of 2021
Mr. Justice Salahuddin Panhwar
https://caselaw.shc.gov.pk/caselaw/view-file/MTU4NDUyY2Ztcy1kYzgz

Facts:

Briefly, according to the crime report on 12.08.2020 at 1000 hours, the
complainant along with his family members was present at his house when three
accused persons duly armed with pistol entered into the house of the complainant
and on the force of weapon looted golden ornaments and cash Rs.4500/- and tried
to flee away. However, on the commotions of complainant, other neighbourers
gathered and succeeded in apprehending one accused person, whereas his two
accomplices along with looted ornaments and cash fled away from the place of
incident. On enquiry apprehended accused disclosed his name as Sohail Ahmed
and disclosed the names of his accomplices as Sattar and Afzal. Hence FIR No.
1400/2021 under Section 392/397/34 PPC was registered on the same day at 1115
hours.
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Issues:

If an accused physically appears or claims to be a juvenile, who shall make an
inquiry to determine the age of the accused? And on what basis?

Analysis:

With regard to the contention of learned counsel for the applicant that applicant is
juvenile accused as he was below the age of 18 years, section 8 of the Juvenile
Justice System Act, 2018 stipulates that if an accused physically appears or claims
to be a juvenile, the Police shall make an inquiry to determine the age of the
accused on the basis of his birth certificate, educational certificate or any other
pertinent document. In the absence of such documents, age of such accused person
may be determined on the basis of a medical examination report by a medical
officer. Section 8(2) provides that if the accused physically appears to be a juvenile
when brought before a court (of general criminal jurisdiction) under section 167
Cr.P.C, the court shall before granting further detention record its finding
regarding age of the accused. Therefore, in the absence of any inquiry by the Police
the determination of age and juvenility of the accused can be determined by the
court having taken cognizance of the matter. However, in the present case record
reflects that the applicant had not claimed regarding his juvenility before the
police, hence the applicant may claim declaration of his juvenility before the trial
court, who may entertain his claim on the basis of available record or medical
examination report by a medical officer and unless a finding with regard to
juvenility of the applicant is recorded by the trial court, the applicant cannot claim
bail being juvenile at this stage..

Conclusion: For the above stated reasons, I am of the view that the applicant is not entitled for
bail, hence present bail application merits no consideration and is hereby
dismissed. However, learned trial court shall conclude the trial preferably within
two months from the date of this order.
18.

High Court of Sindh, Karachi.
The State Vs. Ali Shah and another
Cr. Jail Appeal No. 594 of 2019
Mr. Justice Salahuddin Panhwar
https://caselaw.shc.gov.pk/caselaw/view-file/MTU4NjMwY2Ztcy1kYzgz

Facts:

Brief facts as narrated in FIR lodged by complainant Umar Ali Khan that his father
Ali Shah had contracted second marriage with one Mst. Shaista, complainant’s
mother Mst. Talaat was pressurized by his father Ali Shah to sell the property in
which she was co-sharer and to hand over the sale proceeds to him (Ali Shah). On
such pressure, his mother Mst. Talaat sold the property for Rs.20,00,000/- and his
father received first installment of Rs.11,00,000/- while complainant’s father had
to receive remaining amount of Rs.9,00,000/- within 6 months. Ali Shah spent
entire amount on his second wife and children and as per commitment did not give
any amount for business to complainant party, Ali Shah pressurized Mst. Talaat to
hand over to him second installment of Rs.900,000/- and on refusal expelled the
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complainant, his mother and sisters from the house hence they started to reside in
a rented house at Muzzafarabad Colony, Karachi, where too said Ali Shah came
and extended threats of dire consequences if complainant party will not hand over
the said amount to him hence Mst. Talaat submitted an application at concerned
police station on 10.11.2014. It was further stated that on 11.11.2014 at 1400 hours
at New Muzzafarabad Colony, Landhi, Karachi, complainant and his brother
Muhammad Ayoub Khan were coming from Masjid after offering Zohar prayer,
they saw their father Ali Shah and complainant’s stepbrother Waqar Shah on
motorcycle waiting for complainant and his brother, they started firing at
complainant and his brother with intention to kill, due to firing complainant’s
younger brother injured and died at the spot, accused fled away.
Issues:

Whether cross-examination is beyond the control of the trial court?

Analysis:

(Paragraph 6) It is settled principle of law in criminal administration of justice that
trial court is duty bound to put every piece of evidence on record. The trial court’s
judgment refers evidence of PW Muhammad Ashraf that he produced memo of
arrest and recovery but he was not cross-examined and nothing has come on record
that under what circumstances his cross-examination was withheld; though cross
examination was reserved and case was adjourned due to application filed by
counsel. Whether cross-examination was beyond the control of the trial court and
no prejudice is caused to the appellants who are undergoing life imprisonment? It
is settled principle that right of cross-examination is not an empty formality but a
valuable right is conferred by law and it is the best method of ascertaining the
truth….(Paragraph 7) Under Article 133 of Qanun-e-Shahadat Order, 1984
comparative Article 138 of Evidence Act. Cross-examination is a valuable right
guaranteed by legislature to an accused to challenge veracity of a witness and is
entitled to cross-examine the prosecution witness to adduce the facts in support of
his defense from said witness…(Paragraph 8) Chapter X of the Qanun-e-Shahadat
Order, 1984 deals with examinations of witnesses. Article 133 of the order
envisages order of examination. It is worth to mention that cross examination of a
witness is not just a formality but is a valuable right and best method to ascertain
forensic truth. Therefore, if the learned defence counsel was not available at the
relevant time, the Court was under obligation to cross–examine the witness in
order to ascertain the truth.

Conclusion: Under these circumstances, judicial propriety demands remand of this case to the
learned trial Court, hence impugned judgment is set aside, case is remanded back
to the trial court with direction that the trial Court shall ensure cross-examinations
of PW-4 Muhammad Ashraf as well as to meet with the ends of justice allow
further cross examination of PW-11 Dr. Afzal Ahmed, thereafter record 342
Cr.P.C. statement afresh, shall provide opportunity of hearing to learned counsel
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for appellant and the prosecution and shall decide the fate of the case without being
influenced by the earlier judgment (impugned judgment)
19.

High Court of Sindh, Karachi.
Syed Sibt-e-Hussain Shah (Petitioner) Vs. Fed of Pak & Others
(Respondent)
Const. Petition No. D – 747 of 2020
Mr. Justice Muhammad Junaid Ghaffar
Mr. Justice Zulfiqar Ali Sangi
https://caselaw.shc.gov.pk/caselaw/view-file/MTY1NDEwY2Ztcy1kYzgz

Facts:

It appears that though the Petitioner was nominated as an accused in FIR No.331
of 2012, registered at Police Station City Bhalwal Sargodha, however, vide
Judgment dated 13.02.2013, he stands acquitted by the Judicial Magistrate
Bhalwal-Sargodha. Similarly, insofar as departmental proceedings are concerned,
it appears that pursuant to show-cause notice, the Petitioner was awarded major
punishment of dismissal from service vide Order dated 08.04.2013, against which
an Appeal was preferred within the department, but the same was also dismissed
vide Order dated 27.10.2014 and being aggrieved the Petitioner filed further
Appeal before the Ministry of Communications, Government of Pakistan and vide
Order dated 23.12.2016, the major penalty of dismissal from service was modified
into compulsory retirement under E&D Rules, 1973. Thereafter, the Petitioner
approached the Federal Service Tribunal by way of Appeal No.23(L) of 2017 and
vide Judgment dated 16.08.2017, the Appeal was allowed and the impugned
Orders including last order dated 23.12.2016 were set aside and he was reinstated
into service; whereas, the intervening period was to be treated as leave of the kind
due. The Respondents being aggrieved preferred Civil Petition No. 4388 of 2017
before Hon’ble Supreme Court by impugning such Judgment of the Federal
Service Tribunal; however, vide Order dated 13.11.2018, the leave Petition was
dismissed by maintaining the Judgment of the Federal Service Tribunal.
Therefore, insofar as cases as initiated against the Petitioner are concerned, both
criminal as well as civil, they stand decided in favour of the Petitioner. However,
as per the petitioner’s case he has not been promoted, whereas, despite such
favorable orders; twice adverse remarks have been recorded against the Petitioner
at the time of his promotion by the Departmental Promotion Committee (DPC)
dated 24.04.2019 and 01.04.2020.

Issues:

Whether the Promotion can be denied merely on the basis that the employee was
nominated in the criminal case and then he was acquitted? If a prosecution’s case
has withdrawn against an employee, whether it would amount to an honorable
acquittal and the said employee cannot be denied promotion on this ground that he
has not been acquitted; but case against him has been withdrawn?

Analysis:

8. From perusal of aforesaid Rule, it reflects that an officer can be superseded if
he has been awarded major penalty on serious reasons within one year from the
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date of meeting of DPC or has blemished service record or the integrity of the
officer is questionable. In the entire comments, this Court has not been assisted as
to how and in what manner, Rule 8(i)I has been invoked as apparently the major
penalty so awarded to the Petitioner has been set aside and he stands reinstated.
As to any blemished service record or his integrity, as of today, nothing has been
brought before this Court to justify such adverse remarks and then passing an
Order of supersession. The reasoning assigned by the DPC depict that they may
be an outcome of the same cause of action, for which the criminal as well as civil
and departmental proceedings were initiated against the Petitioner; whereas, in all
such cases he has been acquitted and Orders have been set aside. Therefore,
apparently no justifiable cause has been shown for passing an Order of suppression
against the Petitioner time and again in the given facts and circumstances as noted
above.
10. In the case reported as Mumtaz Ali Shah v Chairman Pakistan
Telecommunication Company Limited (PLD 2002 SC 1060), it has been held by
the Hon’ble Supreme Court, that even if a prosecution’s case has withdrawn
against an employee, it would amount to an honorable acquittal and the said
employee cannot be denied promotion on this ground that he has not been
acquitted; but case against him has been withdrawn.
11. In view of hereinabove facts and circumstances of this case, it appears that
insofar as the supersession of the Petitioner is concerned, if it is based on the cases,
both criminal as well as civil initiated against the Petitioner then perhaps the
Respondents are not justified in passing an Order of supersession time and again.
Since it is settled law that this Court cannot pass an order or direct promotion of
an employee on its own, as it is to be considered by the concerned Departmental
Promotion Committee, therefore, while allowing / disposing of this Petition, we
direct that in the next meeting of the Departmental Promotion Committee, the
Petitioner’s case may be considered in accordance with law and without being
influenced or prejudiced as to the said cases as noted hereinabove and no adverse
inference may be drawn against the Petitioner. At the same time, it is clarified that
the promotion of the petitioner has to be considered if he is otherwise found fit for
promotion by the DPC.
Conclusion: With these observations, this Petition is allowed.
20.

High Court of Sindh, Karachi.
Tanveer Ahmed & Others (Petitioner) Vs. Fed of Pak & Others
(Respondent)
C. P. No. D – 121, 256, 308 and 308 of 2021
Mr. Justice Muhammad Junaid Ghaffar
Mr. Justice Zulfiqar Ali Sangi
https://caselaw.shc.gov.pk/caselaw/view-file/MTU3MjE0Y2Ztcy1kYzgz
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Facts:

All petitioners before us seek a writ of mandamus against Pakistan Railways for
issuance of appointment orders as according to the petitioners despite completion
of the entire recruitment process, the Respondents have halted the appointment
process without any lawful excuse. Mr. Mukesh Kumar G. Karara learned Counsel
for the Petitioners in C. Ps. No. D-121 and 308 of 2021 has contended that pursuant
to an advertisement dated 05-10-2018, the Petitioners applied for jobs in Railways
in respect of Gatekeeper, Gangman, Trolleyman etc in lower grades; that pursuant
to notification dated 17-06-2019, certain amendments were made in the Civil
Servants (Appointment, Promotion and Transfer) Rules, 1973, whereby in respect
of appointments in Grade 1 to 5, instead of personal interviews, the applicants
were to be appointed through balloting; that in the present case, balloting was held
and the Petitioners were successful; that all successful Petitioners were then called
for medical tests which were announced, however, no appointment orders were
issued; that suddenly the entire process was stopped / halted pursuant to letter
dated 02-01-2021; that the Petitioners have been discriminated as against other
applicants in Multan Division, who, despite stoppage of the recruitment process,
have been appointed, and he has referred to their posting letters; that even the
Parliamentary Committee on Railways had taken up the issue and directions were
issued to Pakistan Railways for completing the appointment process within three
(03) months; that the facts, as pleaded, have not been disputed, and as to the
appointment in Multan Division, it is simply stated that the said matter is being
reinvestigated through an inquiry; that though subsequently the rules have once
again been amended and the appointment through balloting now stands omitted,
but the period under consideration is protected; that this amounts to discriminatory
treatment to the Petitioners; hence, the Petition merits consideration.

Issues:

Whether employer can halt any process in between until such time an appointment
order is issued? Whether writ of Mandumas can be applied on such employer
against his action for halting the process?

Analysis:

Per settled law, insofar as the claim of the Petitioners in the present case is
concerned, since no appointment orders were made; hence, no vested right has
accrued as yet to seek appointments and/or pray for directions under this
Constitutional jurisdiction for issuance of such appointment orders. It is entirely a
discretion of the employer to halt any process in between until such time an
appointment order is issued. No vested right to appointment accrues unless a merit
list is displayed and appointment letters are issued. The Government can always
stop or abandon the process or initiate a fresh one if there are valid reasons or
justification to support such action. In the instant case, such valid reasons and
justification were amply available. In our view that the mere fact that petitioners
were selected for appointment to vacancies, pursuant to an advertisement did not
confer any right to be appointed to the post in question or to entitle the selectees
to a writ of mandamus or any other writ compelling the authority to make the
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appointment. The writ of mandamus is a high prerogative writ of a most extensive
remedial nature and is, in form, a command issuing from the High Court, directing
any person, corporation, or inferior Court requiring him or them to do some
particular thing therein specified which appertains to his or their office and is in
the nature of a public duty. Its purpose is to do the justice; in all cases where there
is a specified legal right and no specific legal remedy for enforcing such right; and
it may issue in cases where, although there is an alternative legal remedy, yet such
mode of redress is less convenient; beneficial and effective. To sum up, a writ of
“mandamus” commands the person to whom it is addressed to perform some
public or quasi public legal duty, which he has refused to perform, and the
performance of which cannot be enforced by any other adequate legal remedy. In
the light of Constitutional mandate, subject to other conditions, it is absolutely
necessary that the law should impose on the officer concerned the duty to do what
he is refusing or omitting to do and that petitioner should be an aggrieved party
having no other adequate and efficacious remedy.
Conclusion: For foregoing discussion, the petition merits no consideration and is dismissed
accordingly along with pending application with no order as to costs.
21

High Court of Sindh, Karachi.
Sikandar Ali & Others (Petitioner) VS P.O Sindh & Others (Respondent)
C.P. No. D-89 of 2022
Mr. Justice Muhammad Junaid Ghaffar
Mr. Justice Zulfiqar Ali Sangi
https://caselaw.shc.gov.pk/caselaw/view-file/MTY0NDUwY2Ztcy1kYzgz

Facts:

Learned Counsel for the Petitioners has contended that all petitioners are presently
employed as Primary School Teachers (BPS-09), whereas, through Notification
dated 15.01.2021, at Serial No.12, a promotion policy was promulgated for the
post of Junior Elementary School Teacher (BPS-14) and the method of
appointment was provided in the ratio of 50% by initial appointment subject to
certain conditions; and the remaining 50% by promotion from amongst Primary
School Teacher (BPS09). According to him the present petitioners qualify for such
promotion under the 50% quota. He submits that at the time of filing of this
petition, petitioners had learned that 50% quota of promotion which was available
to the petitioners is being abolished, whereas, no Departmental Promotion
Committee was being convened for deciding the promotion of the petitioners
despite repeated requests. According to him, this change in the Policy had effected
the vested rights of the petitioners, whereas, after filing of comments it has
transpired that Notification dated 8.03.2022, has been issued, whereby the 50%
quota by promotion available to the petitioners CP No.89-2022 Page 2 of 11 was
abolished. Per learned Counsel, such notification is based on mala fide; is going
to affect the vested right of the Petitioners; hence, this petition.
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Issues:

Whether Court in the scheme of the Constitution has the power to interfere with
the Executive policy making?

Analysis:

14. Notwithstanding the above dicta laid down by Hon’ble Supreme Court in a
number of cases, we are of the view that in this case, during hearing of this petition
Government has also come up with an alternative solution in favour of petitioners.
Today we have been assisted by the learned AAG that pursuant to a Cabinet
decision a Committee was constituted to examine and review the proposal for upgradation of post of PST from BPS-09 to BS-14 and its financial implication. He
has further informed that after threadbare discussion in the said Committee now a
Summary dated 18.3.2022 has been placed before the Chief Minister for his
approval, wherein it is provided that all existing PST’s who possess a minimum
qualification of graduation and are currently working below BPS14 may be upgraded to BPS-14; and at least 25% of sanctioned strength may be converted to
Senior PST (BPS-16), which may be filled by promotion on seniority-cum fitness
basis and at least 10% of sanctioned strength may be converted to Chief PST (BPS17) to be filled by promotion; and all PSTs who are presently working in BPS-14
may be declared senior to newly recruited PSTs (BPS-14). After going through
this proposal and before dictating the order in Court, we had given an option to the
petitioners Counsel to withdraw the petition and approach the Respondents by
accepting such proposal; however, petitioners’ Counsel, under instructions, has
refused to accept such proposal.
As to the objection of learned AAG regarding interference in policy matters by the
High Court and his reliance on the case reported as Government of Khyber
Pakhtunkhwa v Saeed-ul-Hasan [2022 PLC (CS) 164] also appears to be justified
as the Hon’ble Supreme Court has observed in that case that executive policy
making was not the domain of the Court in the scheme of the Constitution; rather,
was the prerogative of the executive to ascertain it on the basis of its need,
requirement, available resources and fiscal space.

Conclusion: In view of hereinabove facts and circumstances and the dicta so laid down by
Hon’ble Supreme Court, we are of the considered view that no case for indulgence
is made out; nor any vested right has accrued in favour of petitioners, so as to seek
promotion under the old rules; hence, the petition in hand is misconceived and is
accordingly dismissed.
22.

High Court of Sindh, Karachi.
Syed Adrish Bukhari (Applicant) Vs. The State (Respondent)
Cr. Bail Application No. 401 of 2022
Justice Mr. Justice Zafar Ahmed Rajput.
https://caselaw.shc.gov.pk/caselaw/view-file/MTYzODAzY2Ztcy1kYzgz

Facts:

Through instant Criminal Bail Application, applicant/accused Syed Adrish
Bukhari s/o Syed Amjad Ali Shah seeks post arrest bail in Crime No. 39/2021,
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registered at P.S. F.I.A. CCRC, Karachi under section 16, 20, 21(2), 24 of
Prevention of Electronic Crimes Act, 2016 read with Section 109, P.P.C. His
earlier application for the same relief bearing No. 23/ 2022 was dismissed by the
Judicial Magistrate-I, Malir, Karachi vide order, dated 14.02.2022 and subsequent
application bearing No. 755/ 2022 was dismissed by the learned Sessions Judge
Malir, vide order dated 23.02.2022. Precisely, the allegation against the applicant
is that he configured fake ID of his minor wife/victim Wahi Fatima and he and his
sister/co-accsued Mst. Dania Bukhari intentionally and publically transmitted her
obscene images and videos to her family members, relatives and family friends
through social media i.e. Facebook and WhatsApp, for that he has been booked in
the F.I.R.
Issues:

Whether the bail application of male accused can be declined on the social ground
by the appellant court, when the trial court already granted the bail of female coaccused and the alleged offence does not fall within the prohibitory clause of
section 497, Cr.P.C?

Analysis:

The applicant has been nominated in the F.I.R. with specific roll. The trial Court
has granted bail to co-accused Mst. Dania Bukhari being a woman and observing
her case on different footings. Prima facie, prosecution has sufficient evidence to
connect the applicant with the commission of alleged offence, which though being
punishable with imprisonment upto seven years does not fall within the prohibitory
clause of section 497 Cr.P.C. yet in such like cases the grant of bail is not a right
of an accused but a concession. Since the applicant is prima facie involved in a
case of configuring fake ID of the victim girl and transmitting her obscene images
and videos to her family members through social media, he is not entitled to the
concession of bail simply for the reason that he is connected with such offence,
which seriously affects the whole society. The applicant has apparently gone to
grotesque lengths to humiliate the victim girl through social media, i.e. Facebook
and WhatsApp, which may cause a detrimental effect on her. As observed by this
Court in the case of Farhan Kamrani v. The State (2018 YLR 329) the impact of
transmitting obscene images and videos of a girl through social media is more than
the shame and shock that one might feel when she discovers herself to be the
victim of this crime. The immediate real time effect is the social stigmatization of
the victim by blaming her for the pictures and questioning her character. This may
lead to depression, social alienation and in some extreme cases suicide attempts
by the victim who cannot handle the pressure of dealing with such targeted
vengeance.

Conclusion: That the applicant is not entitled to the concession of post-arrest bail; therefore,
this application is dismissed, accordingly.
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23.

High Court of Sindh, Karachi.
Syed Muhammad Abbass S/o Syed Shamsul Hassan (Applicant) Vs. The
State (Respondent)
Cr. Bail Application No. 1998 of 2021
Justice Mr. Justice Zafar Ahmed Rajput.
https://caselaw.shc.gov.pk/caselaw/view-file/MTYzODA1Y2Ztcy1kYzgz

Facts:

Through instant Criminal Bail Application, applicant/ accused Syed Muhammad
Abbas s/o Shams-ul-Hassan seeks post-arrest bail in Crime No. 15/2020,
registered at P.S. A.N.F.-II, Karachi under section 6/9I of Control of Narcotic
Substances Act, 1997. His earlier application for the same relief in Special Case
No. 20/2020 was dismissed by the learned Special Judge-I (C.N.S.), Karachi, vide
order dated 29.08.2021. It is alleged that, on 26.04.2020, complainant S.I.
Muhammad Asad Abbas of P.S ANF-Muhammad Ali Society, Karachi reached
DHL Head Office JIAP, Karachi where he checked the suspicious parcel and
recovered heroin weighing 3.100Kgs., concealed in the ladies purses. He prepared
separated sample for chemical examination and sealed the remaining heroin along
with relevant booking documents under a mashirnama. On scrutiny of the
documents as well as suspicious parcel, the name of the sender was found written
as Zain Yar Khan whereas name of receiver alleged parcel was written as Saif
Khan r/o 84 White OWL N3P IAZ, Bront Ford Ontario Canada, for which instant
FI.R. was lodged.

Issues:

Whether under Article 38 of the Qanun-e-Shahadat Order, 1984, admission of an
accused before a police officer can be used as evidence against the co-accused?

Analysis:

There is no cavil to the proposition that under Article 38 of the Order, 1984
admission of an accused before a police officer cannot be used as evidence against
the co-accused; however, in the instant case the relationship of co-accused Saif
Khan with the present applicant is undeniable fact. It is also a fact that the alleged
parcel was booked for co-accused Saif Khan. Besides, on being arrested; the
present applicant was found in possession of same like ladies purses wherein 1500
grams heroin was concealed in similar manner. Hence, the applicant has not been
implicated in this case merely on the statement of co-accused.

Conclusion: That the applicant is not entitled to the concession of post-arrest bail; therefore,
this application is dismissed, accordingly.
24.

High Court of Sindh, Karachi.
Advans Pakistan Microfinance Bank Ltd and others (Petitioner) Vs. Fed. Of
Pakistan and Others (Respondent)
C.P. No.D-6796 of 2021
Mr. Justice Muhammad Iqbal Kalhoro.
Mrs. Justice Kausar Sultana Hussain.
https://caselaw.shc.gov.pk/caselaw/view-file/MTU4MjU5Y2Ztcy1kYzgz
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Facts:

Petitioner No1 is a public limited company incorporated under the Companies
Ordinance, 1984 (Ordinance, 1984) and is operating as a Microfinance Bank in
the province of Sindh. Remaining petitioners No.2 to 4 are working as officials
therein on different posts have filed this petition challenging jurisdiction of FIA,
respondent No.2, to initiate enquiry No.25/2021 on a complaint lodged by one
Abdul Waheed Qureshi alleging usurpation of 02 Tola gold mortgaged with the
Bank by him against gold finance loan of Rs.56000/-. The grounds cited by the
petitioners in support of their case are that FIA has no jurisdiction to undertake an
enquiry against petitioner No.1, being a Microfinance Bank, in terms of section 3
of Microfinance Institutions Ordinance 2001 (MIO, 2001) which excludes it
explicitly from definition of banking company in the Banking Companies
Ordinance 1962 (Ordinance, 1962), the State Bank of Pakistan Act, 1956 (Act,
1956) or any other law for the time being in force relating to banking companies;
FIA’s jurisdiction is limited to matters involving federal government and functions
carried out in relation thereto; petitioners are not federal government and their
functions fall out of pale of prescribed rules of Federal Agency (Enquiries and
Investigation Rules 2002); a mention of Microfinance Bank does not find place in
FIA Act, 1974 and the schedule of offences attached thereto; under MIO, 2001,
State Bank of Pakistan is regulatory body of Microfinance Banks and has been
empowered to act against them should they commit any violation under the said
Ordinance; Complainant Abdul Wahab had committed default in payment of
installments, was issued notices and only after completion of all formalities, the
gold mortgaged was auctioned off; action against the complainant was taken
strictly in terms of loan agreement signed by him; no illegality was committed by
the petitioners in doing so and the complainant has already approached the State
Bank of Pakistan by filing a complaint against them, which is the only relevant
forum to decide such issue; the proceedings in the enquiry against the petitioner
amount to causing them harassment; are respecting a dispute between two private
persons and the FIA has no jurisdiction over it..

Issues:

Whether the Federal Investigation Agency has jurisdiction to undertake an inquiry
against Microfinance Bank, in terms of section 3 of Microfinance Institutions
Ordinance 2001 (MIO, 2001) especially when FIA’s jurisdiction is limited to
matters involving federal government and functions carried out in relation thereto?
And whether the Microfinance Bank not comes within the federal government but
is a separate entity and performs its function beyond the prescribed rules of the
Federal Agency (Enquiries and Investigation Rules 2002)?

Analysis:

Microfinance Institution is a different entity than Microfinance Bank and it is only
a Microfinance Institution licensed under the Ordinance that has been taken out of
the definition of a banking company u/s 3 thereof and not Microfinance Bank for
the purposes as defined thereunder……. Even if we assume that petitioner No.1 is
a Microfinance Bank, yet, in our humble view, it is not entitled to protection as
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available prima facie to a Microfinance Institution under section 3 of MIO, 2001,
for, there is clearly no mention of Microfinance Bank therein which the said law
has identified as a separate entity. But even if we stretch things beyond normality
and include petitioner No.1 within brackets of Microfinance Institution, still there
is no reason to hold that the allegations leveled against it by the complainant cannot
be investigated by the FIA. It is because of obvious reasons that MIO, 2001 has
no overriding effect on other laws, the alleged offence is not recognized as a
contravention within its pale of jurisdiction so as to extend protection to the
petitioners u/s 3 thereof, and lastly the allegations against them apparently
constitute an offence u/s 409 PPC which is a scheduled offence under FIA, Act,
1974…… To the contention of learned defence counsel that FIA has no
jurisdiction because petitioner No.1 is not the Federal Government and has nothing
to do with any duty or work incidental or ancillary to any matter connected with
it. It may be said that it has been admitted by the all appearing for the parties that
the State Bank of Pakistan is the regulatory authority of petitioner No.1, which
even otherwise is evident in provisions of MIO, 2001. The State Bank of Pakistan
is working under the Federal Government is not disputed either, and therefore any
entity, in our view, claiming to be a financial institution etc. working under its
supervision would be deemed to be functioning by implication under the Federal
Government ultimately for all purposes and amenable to jurisdiction of FIA in
case any cognizable offence which is a scheduled offence in terms of FIA, Act,
1974 is reported to it. We do not find therefore, even this contention forwarded by
learned defense counsel helpful to the petitioners.
Conclusion: For foregoing discussion, the petition merits no consideration and is dismissed
accordingly along with pending application with no order as to costs.
25.

High Court of Sindh, Karachi.
Jahanzaib Anwar S/o Muhammad Anwar (Applicant) Vs. The State
(Respondent)
Cr. Rev. Application. No.273 of 2021
Mr. Justice Muhammad Iqbal Kalhoro.
Mr. Justice Abdul Mobeen Lakho.
https://caselaw.shc.gov.pk/caselaw/view-file/MTU3Mzc1Y2Ztcy1kYzgz

Facts:

It is stated that applicant is neither named as accused in the FIR nor cited as a
witness in the final report submitted before the trial Court u/s 173 Cr.P.C.
However, when on 30.10.2018 the matter was taken up by the trial Court, I.O.
produced owner of the flat namely Malik Muhammad Ilyas and building
supervisor who in reply to a court’s query disclosed that of the flat where the
alleged meeting conspiring against the State took place, applicant was tenant. On
such disclosure, learned trial Court blocked his CNIC and ordered for his arrest
without issuing even a showcause notice to him to explain his position.
Subsequently, when applicant through his advocate filed applications for recalling
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NBWs and unblocking his CNIC, by means of aforesaid two orders, his
applications have been dismissed.
Issues:

Whether CNIC of a person can be blocked in any case where conspiracy against
state was found but that persons was neither allude in the final report submitted
before the trial Court u/s 173 Cr.P.C nor trial court issued show cause for joining
the trial? Whether the course of law can be compromised if the conspiracy against
state is found in any case?

Analysis:

We have considered submissions and perused the material available on record and
taken guidance from the case law cited in defence. It is an admitted position that
the applicant is not cited as an accused nor any incriminating evidence has been
found against him suggesting his nexus with the reported crime and offence. When
the I.O. submitted report u/s 173 Cr.P.C, he did not even allude to any part of the
applicant in the offence. In the circumstances, when any information regarding
involvement of applicant was received by the trial Court through any source, the
course available to it in law was to first issue a showcause notice in order to afford
him an opportunity of hearing, get truthfulness of the information verified and after
hearing all the parties concerned including the prosecution, if information was
found cogent and reliable, join him as an accused. Only thereafter, if the applicant
did not respond to the proceedings or orders of the trial Court, extreme action like
blocking his CNIC and issuing warrant of arrest could have been taken against
him. Without adopting such course, the trial Court has erred in taking hasty actions
against the applicant by blocking his CNIC and issuing warrant of arrest against
him without there being any request from the prosecution in this regard or
verifiable and reliable evidence of his nexus in the offence.

Conclusion: The Cr. Revision Application was allowed as prayed and the impugned orders was
a set-aside.
26.

High Court of Sindh, Karachi.
Nafees Ahmed (Petitioner) Vs. Trustees of Port of Karachi and others
(Respondent)
C.P. C.P.No.D-4658 of 2020
Mr. Justice Muhammad Iqbal Kalhoro.
Mrs. Justice Kausar Sultana Hussain.
https://caselaw.shc.gov.pk/caselaw/view-file/MTYzNzQ3Y2Ztcy1kYzgz

Facts:

Petitioner was allotted a Plot No.39 measuring 100 Square meters situated at
Timber Pond Area, Karachi by Karachi Port Trust Authorities vide allotment order
dated 20.11.2012 for a period of one year on temporary basis against certain terms
and conditions stated therein. On expiry of conceived term, petitioner was issued
a notice u/s 3 of the Port Authorities Lands and Buildings (Recovery of
Possession) Ordinance, 1962 (the Ordinance 1962) to vacate the said plot. The
petitioner, instead of considering compliance, filed a Civil Suit No.1888/2017
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before this Court challenging the notice, but apparently did not succeed to get any
interim order. Ultimately, KPT failing to get possession of the plot filed a
complaint u/s 3 (a) (3) of the Ordinance, 1962 before learned Civil Judge and
Judicial Magistrate-III Karachi West, being Authorized Officer, for the same
purpose. Proceedings thereof culminated in a decision dated 31.01.2020 directing
the petitioner to vacate the plot within a period of 30 days. The petitioner however
preferred appeal against the said judgment u/s 5 of the Ordinance, 1962 which has
been dismissed vide impugned judgment rendered on 31.08.2020 by learned
Additional District & Sessions Judge-X, Karachi West.
Issues:

Whether KPT can file a complaint under section 3 of the Port Authorities Lands
and Buildings (Recovery of Possession) Ordinance, 1962 before the Authorized
Officer (the Magistrate) for vacating a plot from an allottee? Whether the appellate
court can decide controversies while exercising constitutional jurisdiction, which
has its genesis in facts?

Analysis:

be that as it may, we want to clarify that while exercising constitutional jurisdiction
we cannot proceed to decide a controversy, which has its genesis in facts, and
determine whether the petitioner has been paying rental charges or the charges in
terms of clause 16 of the allotment order. The controversy before us, for a decision,
is whether the jurisdiction exercised by the two courts below is defective and
suffers from any illegality. The Ordinance, 1962 envisages entire procedure for
KPT to follow for vacating a premises form a licensee/allottee after he fails to
respond to the notice issued to him for such purpose. KPT can file a complaint u/s
3 before the Authorized Officer (the Magistrate) for this purpose and this is exactly
what KPT did after the petitioner chose to challenge its notice instead of
complying with it.
On legal front also, petitioner has miserably failed to enthuse confidence and point
out any illegality or impropriety in exercise of jurisdiction by both the courts below
in deciding the case against him. In view of foregoing, we are of the view that the
question as to whether petitioner is a lessee or a licensee is not before us in sensu
stricto nor the same can be determined, in isolation, in the proceedings arising out
of an appeal deciding right of the petitioner to stay or not in the plot as a licensee.
Apart from above, and with all exceptions, we have also noted that this petition
has been filed by some Attorney of the petitioner whom he has put into possession
of the plot as is reflected from ground No.1 (Page 7 of the file). Clause 12 of the
allotment order reads that any assignment or sublicensing of any interest in regard
to the land or any part thereof is prohibited. Clause 17 stipulates that in the event
of infringement of any one or more of the conditions, temporary allotment would
stand cancelled. When we asked learned counsel to explain this flagrant violation
of the allotment order and petitioner’s status in the wake thereof, he decided to
remain content on an evasive reply. On this aspect of the case also, therefore, we
find the petitioner in a serious jeopardy to contest the case on merits.
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Conclusion: We, therefore, in view of above discussion find the petition incompetent both on
merits and in law, and dismiss it accordingly along with application, if any
pending.
27.

High Court of Sindh, Karachi.
Uzma Naz and others Vs. The Director General Rangers & others
C.P No.D-5895 of 2017
Mr. Justice Zafar Ahmed Rajput
Mr. Justice Muhammad Faisal Kamal Alam
https://caselaw.shc.gov.pk/caselaw/view-file/MTY2MzQ2Y2Ztcy1kYzgz

Facts:

In a nutshell, case of Petitioners is that they being Officers of Respondent No.7
(Karachi Development Authority)-KDA and Members of Respondent No.2–
Karachi Development Authority Officer Co-Operative Housing Society Limited
(KDAOCHS)-Society, were allotted the above Plots, which were carved out from
an area of 6-08 Acres of an utilized/undeveloped land adjacent to the Inspection
Bungalow at COD Hills and Western Side of Block-B of the Respondent No.2;
this piece of land for the sake of reference be referred to as the „Subject Land‟. It
is stated, that this Subject Land was leased out to Respondent No.2 by 5 [C.P
No.D-5895 of 2017] Respondent No.7–KDA through a Resolution passed by its
Governing Body, where after, after following due process, including Rules and
Regulations, Petitioners were formally allotted above plots, but physical
possession whereof could not be handed over, despite repeated requests and
reminders by Petitioners, as Respondent No.2 informed the Petitioners, that the
above plots are in possession of Respondent No.1 (Pakistan Rangers), who has
refused to vacate the same. Averred that in the year 2006, Respondent No.7
allowed the Respondent No.1 to reside in the Inspection Bungalow of COD Hills
as temporary arrangement in order to perform their duties in the City, concerning
law and order, but surprisingly the officials of Respondent No.1 in connivance
with other official Respondents have illegally occupied the Subject Land/Plots
owned by Petitioners and other allottees. Petitioners have complained that their
fundamental rights as envisaged in the Constitution of Pakistan, particularly
relating to the ownership/proprietary rights, have been grossly violated by the
Respondents

Issues:

Whether law enforcing agencies can bypass the law on the pretext that internal and
external security is the foremost priority?

Analysis:

Adverting to the ground of “Security issue”. No doubt Respondent No.1 has
played a significant role in restoring law and order situation in the Province of
Sindh, but at the same time, Government functionaries, particularly those, who are
saddled with the responsibility of looking after internal and external security of
the Country, it is necessary that they adhere to the laws and should be mindful in
formulating their policies, which should not violate fundamental rights, as
envisaged in the Constitution of Pakistan, 1973. It is already held that from the
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perspective of human rights and fundamental rights, action based on the security
concern “is not an absolute defence”, but would be subject to judicial review, when
it is exfacie apparent that such action is directly encroaching upon the fundamental
rights of citizens. No doubt internal and external security is the foremost priority
of every Government and State Institutions, but it is also to be seen and ensured
by Courts that the security issue is not misused to the disadvantage of law abiding
citizen(s) and the fundamental rights are not sacrificed at the altar of some
subjective security issue.
Government functionaries including Respondent No.1, must realise that if their
actions results in causing hardship and sufferings for citizens, as is seen in the
present Case, then even sacrifices given by the Members of the Force would be
undermined, besides, such actions would be counter productive
Conclusion: In view of the above, it is held, that Petitioners have been deprived from using and
enjoying their respective plots and thus, their fundamental rights to own, use and
enjoy the property, as envisaged in the Articles 23 and 24 of the Constitution of
Pakistan, 1973, has been violated. Consequently, this subject Constitution Petition
is partly accepted and disposed of.
28.

High Court of Sindh, Karachi.
Mrs. Nighat Naeem & others Vs. Karachi Development Authority & others
C. P. No. D – 2116 of 2019
Mr. Justice Irfaan Saadat Khan.
Mr. Justice Muhammad Faisal Kamal Alam.
https://caselaw.shc.gov.pk/caselaw/view-file/MTY0NzgyY2Ztcy1kYzgz

Facts:

The above suit was decreed as prayed and the Judgment dated 31.10.1992 was
maintained by the learned Appellate Court in Civil Appeal No.07 of 1993, so also
Civil Revision preferred by present Respondent No.1 – KDA in this Court being
R. A. Nos.42 and 43 of 1997. However, the reason for filing the present petition
arose, when in the execution proceeding, prayer of present Petitioners about
restoration of possession was declined and maintained by the aforementioned
impugned Judgment.

Issues:

Whether executing court can allow the prayer of possession if that specific plea of
possession was not sought in the Suit and since Executing Court cannot go beyond
the decree?

Analysis:

In the present Case, only factor weighed with the learned Executing Court for
disallowing the Prayer of possession of present Petitioners, is that specific plea of
possession was not sought in the Suit and since Executing Court cannot go beyond
the decree, therefore, the prayer of possession mentioned in the Execution
Application was declined; whereas, the Revisional Court while passing the
impugned judgment, although observed that if the decree in favour of Petitioners
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is of restitutory nature, then there is no necessity to ask for the relief of possession;
however, instead of correcting the order dated 11.04.2017 passed by the Executing
Court, the same was maintained through the impugned judgment. What both the
Courts have miserably failed to observe or consider is that the present Petitioners
were successful throughout in their prolonged and exhausting litigation [spreading
over three decades] with the Respondent No.1 – KDA, up to the revisional
proceedings decided by this Court, as already stated hereinabove. The judgment
and decree was handed down after a full dress trial, which has its own value, giving
birth to right and interest in favour of a Decree Holder, if the said judgment and
decree is maintained throughout by the Higher Fora, as has happened in the present
case. In these peculiar circumstances, if the relief of possession would have been
given, then the same cannot be termed as that the Executing Court has traveled
beyond the judgment and decree.
Secondly, in terms of Section 47 of the Civil Procedure Code, an Executing Court
is empowered to decide all questions relating to the execution. In the case of Haji
Abdul wali Khan and another versus Mohammed Hanif and another – 1991 SCMR
2457, the Honourable Supreme Court has held, “that every court that has an
inherent power to have its orders carried out or enforced, otherwise the orders be
a mere farce.… Object of this section was to save unnecessary expense and delay;
and to afford relief finally, cheaply and speedily without the necessity of a fresh
suit”.
Thirdly, the learned Division Bench of this Court in a case reported as Mansoor
Ashraf versus Province of Sindh and others – S B L R 2017 Sindh 105, which
decision was maintained by the Hon’ble Supreme Court, restored the possession
of the petitioner [of the reported case] who was dispossessed being a tenant from
a premises in which he was running a guest house. It is further held that “an
implied objective of law is to ensure an orderly behaviour in a society and if on
one hand around for some act is left unattended on the basis of certain
technicalities and on the other hand a victim of wrongful act is left to run from
pillar to post, then in due course of time, an orderly system of a society would be
diminished and will be replaced by a disorderly and intolerant behaviour as well
as lawlessness.”
Since valuable rights and interest have accrued to the present Petitioners after the
above mentioned Decisions, and such rights being proprietary rights are protected
by the Article 24 of the Constitution of Islamic Republic of Pakistan, 1973, thus,
the relief of possession should have been granted by the learned Courts. The
impugned Decisions are not in accordance with the law, as both the Courts have
not properly exercised the jurisdiction vested in them, resulting in hardship and
injustice to the Petitioners, which can be corrected in this writ jurisdiction
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Conclusion: Consequently, in view of the above discussion both the impugned decisions passed
in Revision Application No.51 of 2017 and Execution Application No.26 of 2016,
are set aside. This Petition is accepted. Respondents No. 1 and 2, to handover the
peaceful, physical possession of the Subject Property forthwith to the Petitioners.
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WELFAERE OF THE CHILD AFTER PARESNTS DIVORCE OR
SEPARATION-KEY ANALYSIS
The law governing Custody in India is firmly associated with
Guardianship. Though it has a narrower purview as compared to Guardianship.
Custody of a child is an essential concept of a matrimonial relationship when the
parents fall out of their marriage and reach the courts. It is granted specifically as
a matrimonial relief to a parent who seeks such custody. When marriages break, it
is neither the father of the child, nor the moth who suffers the most. It is always
the child. Thus, in order to deal with the issue of custody, the most crucial point
that the courts take into consideration is the welfare of the child.
While there are laws that safeguard the welfare of the child in such matters, there
is no law in India that specifically talks about joint-custody and shared parenting.
There has been significant demand for laws to be amended in order to include a
shared parenting model in India, and many countries have legislations providing
for it. As India does not have a legislation that talks about shared parenting, in the
absence of the same, the instances in which shared parenting is granted pan out of
judicial pronouncements. Therefore, this article relies heavily on judicial
pronouncements while discussing the concept of custody after separation and
divorce of parents.
It is divided into three parts. The first part explains the welfare principle adopted
by the courts while granting custody wherein the most crucial point of
consideration is the best interest of the child. The second part provides a critical
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analysis of the concept of joint custody and shared parenting with an interplay of
the welfare principle and raises some concerns that arise out of the absence of a
dedicated legislation governing the same. The third and last part of this article
provides a suggestive conclusion to the concerns raised in the above parts of the
article and a personal opinion.
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HUMAN RIGHTS IN ISLAM AND MISTAKEN BELIEFS
WESTERN COUNTRIES

OF

The adversaries of Islam have suspected some mistaken beliefs in Islam. It has
been believed by the western countries that Islamic Law is rigid, and curtails the
rights and liberties of individuals. It provides barbaric and cruel punishments to its
subjects and has always remained unfavorable to non-Muslims. The accusations
were leveled against the great religion that it limits the freedom of women, and
causes injustice to her. The most famous saying against Islam is that it is an
extremist religion and it spreads terrorism in the world. However, all these are just
myths, and there is no reality in these indictments.
Human rights according to Islamic Shari'ah are divine. These rights provide a
suitable life for individuals and set up a civilized society. In the Islamic system, a
responsibility has been cast upon the state to guarantee fundamental civil liberties
and privileges to the citizens and make it possible for them to live a prosperous
and peaceful life. Human rights in Islam are derived from the Holy Quran and the
Sunnah of the Holy Prophet (), which includes Allah's Messenger's sayings and
practices. Both the Quran and Sunnah aim to offer a complete code of life to
individuals and society with the intent of creating harmony among them.
Islam forbids unlawful and illicit practices and protects the rights of humans from
all sorts of atrocities. It protects the life, dignity, property, privacy, and freedom
of its subjects. Human rights in Islam are based on equality; no one is superior or
inferior to another. The most valuable person to the Almighty Allah is the one who
is most righteous. No one is allowed to take the life of another without any lawful
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justification. Humans are Ashraf-ul-Makhlooq in Islam, and a person is not
allowed to attack the self-respect and dignity of another. So the master is strictly
restrained from humiliating his servant. Islam always protects the weak and feeble.
The Holy Quran says that fighting in the cause of Allah and the subjugated is
allowed among men, women, and children. Besides, the security of property has
not been provided in any other religion except Islam. The husband and wife enjoy
equal rights, and in no case is the husband allowed to consider women inferior to
him. Apart from humans, Islam is the pioneer who entrusted rights to animals and
saved them from violent incidents.
Muslims have a solid belief in the system of Islamic rights and principles because
the Almighty Allah, the Most Merciful and Only Creator of this world shaped
them. There is no doubt that he knows what is most suitable for human beings and
what the causes of harm to them are. There are no two opinions that the laws
legislated by the creator are perfect in all perspectives and fulfil the essential needs
of creation.
For that reason, the objective of this study is to educate Muslims about human
rights in Islam so that individuals may read it impartially with the help of primary
sources. Simply put, the world will realise that certain individuals, groups, people,
or governments do not accurately represent Islam, but rather that the Holy Quran
and Sunnah define human rights in a perfect and ideal manner. Countries have
misconceptions about Islam that are not based on the truth. Human rights in Islam
are just what the creator ordered and they bring an end to all classes of evil.
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ROLE OF JUDICIAL OFFICERS ON CUSTODIAL DEATH OF UTP &
CONVICTS
Introduction
Freedom is an invaluable, fundamental right guaranteed by the constitution of
Pakistan, 1973 to all citizens of this country. The government is responsible for
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ensuring such individuals inviolable rights are protected by enacting appropriate
laws.
The constitution of Pakistan ordains to preserve the right of liberty under
artiles,9.10 and 14. However, if a person is suspected of criminal act, the specific
procedure has been prescribed under sections 61 and 167 of the criminal procedure
code 1898 (Cr.P.C.), for arrest of and to legalise the custody.
The role of judicial officers has always remained very important in reducing the
rate of illegal confinement and torture cases which led to custodial deaths of UTPs
(under trial prisoner) and convicts. The prompt and unbiased inquiry or impartial
investigation and monitoring process have crucially eliminated cases of such kind
of brutal acts.
According to the official record of the Karachi police surgeon, out of 1,864
autopsies performed at different location in Karachi from 2005 to 2006 only 10
were found to be suspected, and from 2006 to 2009 out 2,090 autopsies, only 11
were found suspected of custodial deaths.
National Judicial Policies have played a role by providing a judicial oversight. The
Supreme court of Pakistan has held that when police officers investigating a case
fail to file a final report within the time limit set by statute, then court seize of the
matter is responsible, besides prosecution, referring to judicial remand as judicial.
Torture specifically was not described as a distinct crime under the Pakistan penal
code till the promulgation of Qisas and diyat ordinance 1997. It enumerated
various bodily injuries and harms; thus “torture” became a criminal offence to
some extent under this ordinance. The ordinance defines the intentional infliction
of bodily harm to extract any confession or any information as an offence,
punishable under the type of hurt caused, which may include Qisas and
imprisonment as well. This enactment is beneficial to some degree to a victim,
including a UTP or Convict.
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